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TO THE HONORABLE JUDGES OF THE COURT OF MILITARY 
COMMISSION REVIEW 

Relief Requested 

The Government respectfully requests that this Court reject the late filing of the amicus 

curiae brief filed on behalf of Appellee. Amici have failed to show cause a.s to why they should 

be granted a filing extension, and have not demonstrated "extraordinary cir~cumstances" required 

by the Court j.n its 13 July 2007 Ruling on Motions and Briefing Order. 

Discussion 

The Court of Military Commission Review Rules of Practice ("CMCR Rules") allow 

amicus curiae briefs to be filed "no later than the due date for the defense blrief" CMCR Rule 

14(c)(l). The filing deadline for Appellee's brief was 13 August 2007, per the Court's Ruling on 

Motions and :Briefing Order of 13 July 2007. On 21 August 2007 an amicus curiae brief was 



filecl on behalf of Appellee, more than one week past the filing deadline, anld less than 72 hours 

prior to the hearing on appeal. The amicus brief should therefore be denied. 

The untimely amicus brief should be rejected by this Court, even though the amici filed a 

Motion for Le:ave to File Out of Time. Per the amici's own words "[tlhe argument presented 

herein has not been developed in the pleadings of this case or in any related case." Addressing 

novel legal arguments not previously raised in the underlying appeal is questionable at best. 

Amici Motion for Leave to File, at 3. Additionally, the amici write that "[tlhis brief is late 

because of a miscommunication concerning the filing deadline." Id. at 4. ~4iscommunication is 

hardly sufficient to meet the "for cause shown" standard of CMCR Rule 211:~). 

Filing briefs according to the CMCR Rules is important so that all parties either have 

time: to respond in writing, or have time to prepare for oral argument. In this case, by filing the 

amicus brief less than 72 hours prior to the appellate hearing, amici have insulated their brief 

from written scrutiny, and prevented adequate time to prepare these issues for oral argument. 

Furthermore, in its 13 July 2007 Ruling on Motions and Briefing Order, the Court issued a 

"revised and final" briefing order. The filing periods granted by the Court were greater than 

those requested by the parties. The Court concluded in this order that "absent extraordinary 

circiumstances, no further enlargement of time shall be granted in regard to ithe matter currently 

befc~re the court." Whether due to miscommunication or raising novel legal issues, Amici have 

not met the burden of demonstrating "extraordinary circumstances" warranling a filing extension 

for iheir brief Therefore, the amicus brief should be denied as untimely. 



Prayer for Relief 

The Appellant respectfully requests that this Honorable Court grant ithe Government's 

Opposition to the amicus curiae brief and reject the amicus brief as untimely filed. 

//s// 
Jeffrey D. Groharing 
Major, U.S. Marine Corps 
Prosecutor 

Captain, U.S. Army 
Assistant Prosecutor 

//s// 
Clayton Trivett, Jr. 
Lieutenant, U.S. Navy 
Assistant Prosec;utor 

//s// 
Francis Gilligan~ 
Office of Military Commissions 
Appellate Prosecutor 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was emailed to Lieutenant Commander 
Kuebler on the 22nd day of August 2007. 

fiiITL-- Keith A. Pett 

Prosecutor 
Office of Military Commissions 


